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652 MICHIGAN LAW REVIEW 

Deeds — Mental Capacity to Make. — The grantor was a firm believer in 
the tenets of the Church of Latter-Day Saints, and on the day before his 
death deeded certain property to that denomination. It appears that for 
some five months prior to his death he had been quite sick, and that during 
the last three weeks he had been confined to his bed and suffered great pain, 
that on the day he made the deed he was much of the time in a stupor and 
unable to recognize those about him. In an action of ejectment brought by 
the church the heir at law defended on the ground of incapacity, but the 
court held that the evidence was insufficient to establish this defense and 
that the test was whether the grantor at the time he made the deed fully 
understood, realized and appreciated the probable results and consequences 
of the transaction. Corporation of Members of Church of Jesus Christ of 
Latter-Bay Saints v. Watson (1906), — Utah — , 83 Pac. Rep. 731. 

This case is of interest because it lays down a definite rule as to what 
constitutes sufficient mental capacity to make a deed. The rule as given by 
the House of Lords in Ball v. Manning, 1 Dowl & C. 254, and quoted by the 
Supreme Court of the United States in Dexter v. Hall, 15 Wall. 9, is as fol- 
lows : "To constitute such unsoundness of mind as should avoid a deed at 
law, the person executing such deed must be incapable of understanding and 
acting in the ordinary affairs of life." While this was a radical departure 
from the old rule that the deed was good unless there was a total depravity 
of reason yet it fails to include those cases where the grantor is incapable 
of understanding the ordinary affairs of life, but did arouse himself to a full 
understanding of the specific transaction in question. The Supreme Court 
of Delaware has laid down a rule {Guest v. Beeson, 2 Houst. 246,) which 
is practically that of the principal case. It says : "The unsoundness of mind 
requisite to incapacitate one from executing a deed must be such as to rendet 
him incapable of comprehending the nature of such act and the legal conse- 
quences likely to flow from it." To the same effect see Hovey v. Hobson, 
55 Me. 256; Blakely v. Blakely, 33 N. J. Eq. (6 Stew.) 502; Davren v. White, 
42 N. J. Eq. (15 Stew.) 569; Day v. Seeley, 17 Vt. 542; Stewart v. Flint, 
59 Vt. 144; while the case of Raymond v. Wathen, 142 Ind. 367, seems to 
follow the other doctrine. 

Eminent Domain — What is Public Use — Mining Tunnel. — In a pro 
ceeding to condemn a right of way for a tunnel it appears from the petition 
and testimony that petitioner is a corporation organized "to run, construct, 
work, operate, and maintain tunnels for mine development, drainage, pros- 
pecting, and other purposes; to demand, contract for, and receive royalties 
or other compensation for the use of such tunnel or tunnels, from any and 
all persons, associations, in any manner using the same" ; that the proposed 
tunnel is to furnish ventilation and drainage for mines adjacent to its line; 
that it would begin in Ouray county and extend into San Miguel county 
through a district highly mineralized, where mines are already in successful 
operation, and would cut other veins at a depth below all workings thereon; 
that these mines are located at a high altitude and many of the inconveniences 
in operating them may be avoided by said tunnel if the owners of them desire 
to use it. Judgment for the petitioner was affirmed on appeal. The defense 
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was that the proposed tunnel would be private property used for private 
purposes only; and therefore a way for it could not be taken by eminent 
domain. The court said that the mineral- resources are the principal wealth 
of the state, and much of this wealth is accessible only by such tunnels, and 
the public is interested in such development of them; and the fact that few 
persons or companies will use the tunnel does not render the use less public, 
since all near enough and desiring to do so would have a right to use the 
tunnel. Tanner v. Treasury Tunnel Mining & Reduction Co. (1906), — 
Colo. — , 83 Pac. Rep. 464. 

No definition of a public use has yet been formulated which would .serve 
as an infallible test; because new conditions, improvements, and the ever- 
increasing needs of society require that the definition of public use shall 
remain somewhat elastic. Olmstead v. Camp, 33 Conn. 532, 551, 89 Am. 
Dec. 221. It was held in Sholl v. German Coal Co., 118 111. 427, 10 N. E. 
199, 59 Am. Rep. 379, that a way for a coal tramway from the mouth of the 
mine shaft to the railroad was not public and could not be acquired by 
eminent domain. 

Estates of Decedents — Right of Murderer to Share in His Victim's. 
Estate. — Suit by an attorney to recover from the estate of his client, a man 
executed for the murder of his wife, the murderer's interest in his wife's 
estate, obtained through the murder and assigned to the attorney as a fee 
for conducting the murderer's defense. Held, that he had good title, as the 
murder of the wife did not prevent the husband's taking under the statute 
of descent. McAllister et al. v. Fair et al (1006), — Kan. — , 84 Pac. Rep. 
112. 

At the civil law one cannot take property by inheritance or will from an 
ancestor or benefactor whom he has murdered. 1 Dom. Civ. Law (Stratum's 
Ed.), Art. 2551; Code Napoleon, 727. The attempt of the American courts 
to engraft this principle, in the absence of express statutory authority, upon 
the statutes of wills and descent has resulted in much confusion. 1 Woer- 
ner's Amer. Adm. 131; 14 Cyc. 62. In Riggs v. Palmer, 115 N. Y. 506, 22 N. 
E. Rep. 188, 12 Am. St. Rep. 819, 5 L. R. A. 340, it was held by a divided 
court that a child who had killed his grandfather was barred from taking 
a residuary legacy under his grandfather's will, on the ground that the leg- 
islature in enacting the statute of wills could not have intended thereby to- 
abrogate the common law doctrine that no one may profit by his own crime. 
In 4 Harvard Law Review 394 this case was approved as to its results but 
not as to its reasoning ; and it was said that the murderer was not wholly 
barred but took only a legal title, beneficial enjoyment alone being taken 
from him by the court. See also 30 Am. Law Rev. 131. In Ellerson v. 
Westcott, 148 N. Y. 149, this distinction was recognized and followed. It 
has not, however, met with approval elsewhere. In Shellenberger v. Ransom r 
31 Neb. 61, 47 N. W. Rep. 700, 28 Am. St. Rep. 500, 10 L. R. A. 810, Riggs 
v. Palmer was followed at first ; but upon a rehearing the doctrine was repu- 
diated, the court being unwilling where the legislature had pointed out the 
course of devolution of property through descent and devise to change that 
course by "rational interpretation." 41 Neb. 631. See also 32 Cent. Law 



